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Decision and Order Granting Summary Judgment for Employer  

This claim was filed under the Longshore and Harbor Workers' 

Compensation Act.1 An earlier order found the Claimant’s 1989 work 

in Alaska cleaning up crude oil the Exxon Valdez  spilled had a 

                                            
1 33 U.S.C.§ 901 et seq. 
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maritime situs.2 On the legal issue of whether the Act covers a 

claimant’s work, the statutory presumptions found in § 20 play no 

role.3  Because she wasn’t involved in “longshoring operations” and so 

lacked maritime status under § 2(3) of the Act, I dismiss her claim for 

medical evaluation. The Act doesn’t cover her. 

The Claimant wasn’t hired to load and unload cargo. Housed on 

small cruise vessels that served as floating hotels for cleanup workers 

in the rural area,4 she cleaned crude oil spilled on beaches in Prince 

William Sound.5 She was ferried from the floating hotel to the beaches 

in small boats, where she unloaded the materials she used to clean the 

beaches.6 She unloaded and loaded oil absorbent material from a vessel 

when she arrived and left a cleanup site.  Sometimes she helped pull 

booms onto shore from the boats.7 She didn’t set the boom while in the 

boat, or while standing in water.8 On the shore, she used the cleanup 

supplies she had unloaded, such as pom-poms, to soak up oil from the 

beaches, and sometimes she operated steam hoses to wash oil off the 

rocks so it could be collected.9 She periodically took oil-sodden cleanup 

materials back to the boat to exchange them for new materials.10  

She stopped working for the Employer after she inhaled oil 

fumes, which may have been toxic, during cleanup. What she inhaled 

serves as the basis for her present request that the Employer pay to 

have her examined by a physician. The Employer paid in the distant 

past for medical care stemming from what she inhaled, including 

examination and treatment at its own health clinic for a period of 

several weeks following the injury.11 She doesn’t think she ever 

returned to work for the Employer afterward.12 

                                            
2 Inclination and Order for Further Briefing on Coverage, entered on October 

2012. 

3 Cunningham v. Director, OWCP, 377 F.3d 98, 38 BRBS 42, 44–45 (1st Cir. 2004) 

(declining to apply the presumption to the question whether the worker had 

maritime situs); Southcombe v. A Mark, B Mark, C Mark Corp., 37 BRBS 169, 170 

(2003) (declining to apply the presumption to the question whether the worker had 

maritime status); Hagenzeiker v. Norton Lilly & Co., 22 BRBS 313, 314–15 (1989). 

4 Claimant’s Deposition at 20. 

5 Claimant’s Deposition at 15–30. 

6 Claimant’s Deposition at 25–26.  

7 Claimant’s Deposition at 27. 

8 Claimant’s Deposition at 27. 

9 Claimant’s Deposition at 25–32. 

10 Claimant’s Deposition at 25. 

11 See Employer’s Exhibit 2.3–2.11. 

12 Claimant’s Deposition at 36, 41. 
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The Claimant contends her “injury”13 was exposure to toxins in 

the crude oil. She seeks to be evaluated for environmental illness at 

the Employer’s expense to determine whether she has a valid claim for 

further medical benefits, and perhaps for compensation.  

Her situation isn’t like the one described in Fontenot v. 

Industrial Cleanup, Inc.14 where the worker fell on the ship serving as 

his hotel in the Prince William Sound area, and injured his knee while 

on navigable water. Traumatic injury “upon the navigable waters of 

the United States” was treated as an injury covered by § 3(a) the Act.  

Whether the Act covers a worker who cleans crude oil from 

fouled beaches was the focus of a recent Benefits Review Board 

decision, Smith v. Labor Finders Inc.15 The case involved a “beach 

walker” who cleaned oil balls and oil residue in 2010 that came ashore 

as on a barrier island in the Gulf of Mexico after a valve on the 

Deepwater Horizon drilling rig blew out. The oil hadn’t come from a 

grounded tanker.  

The Board emphasized that to be covered under the text of § 2(3) 

of the Act, a worker must be a “person engaged in maritime 

employment,” a phrase the Act uses but nowhere defines. A worker 

participates in maritime commerce that satisfies the Act’s “status” 

requirement when “engaged in work which is integral to the loading, 

unloading, constructing, or repairing of vessels.”16 Cleaning a fouled 

beach doesn’t satisfy that test. The claimant in Smith v. Labor Finders 

Inc. offered no evidence that the crude oil was being gathered as part 

of a loading or unloading process, or as part of maritime commerce.  

The same is true here. The Exxon Valdez  was loaded with crude 

oil elsewhere; the Claimant doesn’t assert she had anything to do with 

the loading. The cargo of 11 million gallons of crude oil spilled when 

the Exxon Valdez  struck Bligh Reef; it never was unloaded in a 

conventional sense. No work the Claimant did was integral to an effort 

to load crude oil the Exxon Valdez had spilled onto any other vessel(s). 

Nothing in the Claimant’s evidence raises an inference that the rural 

Alaskan areas she cleaned were involved in loading, unloading, 

building, repairing, or dismantling vessels.  

                                            
13 Under the Act, an “injury” “means accidental injury or death arising out of and 

in the course of employment, and such occupational disease or infection as arises 

naturally out of such employment or as naturally or unavoidably results from such 

accidental injury. . . “ See § 2(2) of the Act. 

14 ALJ No. 92-LHC-971 (ALJ Aug. 17, 1992). 

15 BRB No. 12-0035, ALJ No. 2011-LHC-01146 (Sept. 11, 2012). 

16 Id., slip op. at 4 & 5. 
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The Board rejected in Smith v. Labor Finders Inc., the idea that 

workers “loading [their] supplies (lunch, water, Gatorade, ice, etc.) and 

their tools (‘HazMat’ clothes, scoop, shovel, etc.)”17 onto the vessel that 

would transport them and the items on the 30 to 45-minute trip to the 

island with the fouled beaches, unloading the items, or loading their 

trash onto the transport vessel at the day’s end gave the workers 

maritime status.18  

In this case, loading and unloading oil-absorbent material at the 

work site wasn’t loading and unloading materials in maritime 

commerce. None of the things she took from the boats or replaced on 

them at the day’s end were in maritime commerce. They weren’t being 

shipped elsewhere, or being stored in an intermediate stage to being 

shipped later in the stream of commerce. They were supplies or 

equipment used as an integral part of the crude oil cleanup.   

 The Claimant also argues the buoyant nature of oil, and the 

movement of oil in the sea by currents and wind would affect 

navigation.19 The test isn’t whether the work she did would somehow 

affect navigation. She hasn’t offered proof that she was involved in 

loading, unloading, constructing or repairing a vessel. Without it she 

lacks maritime status, an essential element of a claim the Act covers.  

The injury claimed did not arise from covered employment, so the 

claim is dismissed as one that lacks maritime status.      

So Ordered. 

 

 

 

 

 

 

William Dorsey 

ADMINISTRATIVE LAW JUDGE 

San Francisco, California 

 

 

                                            
17 Id. at 2. 

18 See id at 7–8. 

19 Claimant Response to Court’s Inclination and Briefing Order at 4. 
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