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DECISION AND ORDER DENYING COMPENSATION 

 

I. Statement of the Case 

This proceeding arises from a claim brought by Samuel Huniu (“Claimant” or “Mr. 

Huniu”) against Eagle Marine Services, LTD (“Eagle Marine” or “Employer”)  for compensation 

under the Longshore and Harbor Workers’ Compensation Act, 33 U.S.C. § 901 et seq. (the 

“Act”).  Pursuant to section 19(d) of the Act, I commenced a formal evidentiary hearing on 

December 5, 2012 in Seattle, Washington.  See 33 U.S.C. § 919(d).  The parties were represented 

by counsel and official documents were admitted without objection as Administrative Law Judge 

Exhibits (“ALJX”) 1-13.  At the hearing, I heard testimony from Claimant, the local longshore 

union President Cameron Williams, chief dispatcher Greg Anthony, vocational expert Merrill 

Cohen, Eagle Marine claims manager Joe Aumell, and private investigator Todd Szekley.  

Claimant’s documentary evidence was admitted without objection as Claimant’s Exhibits (“CX”) 
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1-26.  Employer’s documentary evidence was admitted as Employer’s Exhibits (“EX”) 1-34, 

with EX 28 and EX 32 being admitted over Claimant’s objections.  The Hearing Transcript is 

referred to herein as “TR.”  On December 14, 2012, I issued a Briefing Order requiring briefs to 

be submitted by February 6, 2012.  By order of January 17, 2013 I extended the deadline to 

February 22, 2013.  The parties’ briefs (“Cl. Br.” and “Er. Br.” respectively) were received on 

February 25, 2013.  

II. Stipulations and Issues Presented 

The parties have stipulated to the following facts: (1) the Act applies to this claim; (2) an 

employer-employee relationship existed at the time of the alleged injuries; (3) the Employer was 

timely notified of the alleged injuries; (4) the claim for benefits was timely filed; (5) the Notices 

of Controversion were timely filed; (6) the Employer has paid Claimant temporary total 

disability from October 29, 2011 through June 10, 2011; (7) the Employer has paid Claimant 

permanent partial disability for an 11% impairment of the left lower extremity; and (8) the 

Claimant’s average weekly wage at the time of the alleged injuries was $1,526.00. Er. Br. 1 to -

2; Cl. Br. 1 to 2.  The unresolved issues to be adjudicated are: (1); the nature and extent of 

Claimant’s disability from June 11, 2011, to September 5, 2011 and (2) whether Claimant has 

reached maximum medical improvement.  See id.   

III. Factual Summary 

A. Employment Background 

Claimant is 41 years old and worked as a longshoreman at the Port of Seattle since 1988.  

EX 18-904.  Claimant began working as an unidentified casual longshoreman in December of 

1988.  Id.  He became an identified casual longshoreman on January 18, 1995, but had his status 

suspended on November 27, 1995, for failure to show for a Coast Labor Relation Committee’s 

ARRO Cognitive Test.  Id. at 899.  His identified casual status was reissued on January 19, 1996.  

EX 18-898.  Claimant became a “B” registered longshoreman on May 24, 1997, and became an 

“A” registered longshoreman on November 10, 2001.  Id. at -1051.  He is a member of the 

International Longshore Workers Union Local Number 19 (“Local 19”).  Id. at -549.   

When he was a “B” longshoreman, Claimant twice took the ARRO Cognitive Test, but 

failed it both times.  Id. at -671 and -699.  As a result, his clerk work privileges were suspended 

for a period of 120 days.  Id.  However, when Claimant became “A” registered, he was 

“grandfathered” into clerk work, which he remained eligible for at all times relevant to his claim.  
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TR 85.  As part of the contract between the Local 19 and the Pacific Maritime Association, 

longshoremen who have specific training with a given piece of equipment (such as cranes, 

straddle carriers, or top picks) are “dinged,” or penalized if they refuse to take, or “pass” on a job 

that requires their expertise that subsequently goes unfilled.  EX 32-1378.  There is nothing on 

the record to indicate Claimant has any such specialized training; he is not penalized when he 

passes on a job.  EX 33-1417; TR 48.       

Claimant has worked in a variety of different positions on the waterfront, sometimes in 

clerical or supervisory positions, but mostly traditional longshore duties.  In 2009, Claimant 

worked as a “holdman” for 481.5 hours, or 31% of his total hours for that year; he worked as a 

“frontman/slingman” for 364.5 hours (23%), a “hatchtender” for 327 hours (21%), and a marine 

clerk
1
 for 221 hours (14%). EX 18-533.  In 2010, Claimant worked as a holdman for 212 hours 

(16.5%), as a frontman/slingman for 339 hours (26%), a hatchtender for 418.5 hours (32.5%), 

and as a marine clerk for 92 hours (7%).  Id. at -534.  There have been periods of time in which 

Claimant has worked predominantly as a clerk; he did so after suffering a work-related ankle 

injury in September of 2006.  EX 18-590; Id. at -1025 to -2026.  In the month following that 

injury, Claimant worked almost exclusively in clerk/supervisor positions.  Specifically, Claimant 

worked 62.3% of this time as a kitchen computer supervisor, 5.2% as a vessel clerk supervisor, 

24.2% as a frontman/slingman, and only 3.8% of the time period as a hatchtender.  EX 18-1025.
2
  

B. Workplace Injury of October 29, 2010 

On October 29, 2010, during a night shift, Claimant and a partner were discharging 40 

foot cargo containers.  TR 87 to 88.  They were taking out stacking cones from a container, and 

noticed that one of the cones was jammed.  TR 88.  The two men attempted to pry and hammer 

the cone free, but were unable to do so.  Id.  Eventually the cone broke free and fell, landing on 

Claimant’s left foot.  Id.  Claimant notified his foreman, filled out an incident report, and 

finished working his shift.  Id.  On November 1, 2010 Claimant went to the emergency room at 

St. Joseph’s Medical Center.  CX 3-32.  X-rays taken there showed a “transverse intra-articular 

nondisplaced fracture of the big toe proximal phalanx.”  Id. at -33.  Claimant was given a digital 

block, his toe was splinted, and he was to follow up with Dr. Ryan Bierman, a podiatrist on an 

outpatient basis.  Id.  The emergency room physician, Dr. Sara Zelinskas noted Claimant was 

                                                 
1
 The conditions and duties of a marine clerk are described infra, largely by Merrill Cohen, the vocational expert. 

 
2
 From September 10, 2006, the date of injury, to October 10, 2006. 
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“very insistent” that he be given pain medication immediately; Dr. Zelinskas issued a 

prescription for Percocet.  Id. at -32.   

On November 19, 2010 Claimant saw Dr. Ilona Barlam, a podiatrist, at Advanced Foot 

and Ankle Clinic in Redmond, Washington.  Id. at -36.  At this time, Dr. Barlam noted 

Claimant’s pain had not improved since the date of the accident, and prescribed a pneumatic 

Cam Walker to aid the Claimant in walking.  Id.  Claimant returned to Dr. Barlam’s office on 

December 3, 2010; again Claimant complained of severe pain in his left big toe, especially after 

removing the Cam Walker.  EX 5-221.  Dr. Barlam recommended Claimant continue to use the 

walker, and prescribed Ibuprofen and Tylenol for the pain and inflammation.  Id.    

Claimant returned on January 14, 2011; Dr. Barlam noted Claimant had been compliant, 

but stated he still had the same amount of pain, and found the walker to be uncomfortable and 

difficult to use without falling.  Id. at -220.  Dr. Barlam prescribed Vicodin, Ibuprofen, and an 

“orthowedge” shoe to be used in place of the walker.  Id.  Additionally, Dr. Barlam prescribed 

physical therapy three times per week for four weeks, including electrical stimulation therapy, 

massages, iontophoresis therapy, ultrasound therapy, and “cold laser” therapy.  Id.  Claimant was 

seen at Dr. Barlam’s office on January 19th for his first physical therapy session, and reported 

his pain as an eight on a scale of one to ten.  Id. at -218.  Claimant appeared again at Dr. 

Barlam’s office on January 24 and 26, 2011, for additional physical therapy.  Id. at -214 to -17.  

Claimant did not see Dr. Barlam again after these sessions.        

C. Dr. Sui Twe  

Dr. Sui Twe is Claimant’s family doctor in Kent, Washington.  TR 98.  Dr. Twe’s 

treatment notes from Claimant’s visits dating back to 2006 were entered into evidence by Eagle 

Marine. Because these notes were almost entirely illegible, Eagle Marine provided typed 

transcripts for the portions of the notes it viewed as relevant; the transcripts appear to have been 

produced by counsel for Eagle Marine, and only a minority of the notes are transcribed.  Because 

the notes are illegible and the only transcript provided was produced by a party at interest during 

the course of the claim process, I afford Dr. Twe’s notes no weight in my disposition of this 

matter. 

Dr. Erik Novak 

Dr. Erik Novak is a board-certified orthopedic surgeon with a practice at the Foot and 

Ankle Center at Valley Orthopedic Associates in Renton, Washington.  EX 21-1152.  Claimant 
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first visited Dr. Novak on March 7, 2011.  EX 4-207.  At that time, Dr. Novak diagnosed 

Claimant with “chronic nonunion of displaced fracture of the distal medial portion of the 

proximal phalanx.”  Id. at -209.  Dr. Novak filled out an Activity Prescription Form (“APF”) 

which placed restrictions on Claimant from March 7, 2011 to April 1, 2011.  Id. at -210.  

Specifically, Claimant was restricted to one to three hours of standing and walking, zero to one 

hour of climbing, twisting, bending, and squatting, and was forbidden from crawling; 

additionally, he was prohibited from lifting greater than twenty pounds.  Id.  At a follow-up 

appointment on March 24, 2011 Dr. Novak recommended surgery to repair the toe, and did not 

alter Claimant’s workplace restrictions.  Id. at -204. 

Surgery was performed on April 22, 2011, with no complications.  Id. at -197.  Dr. Novak 

performed a bone graft and placed a wire and screw across Claimant’s left toe.  Id. at -197 to -98.  

Dr. Novak excused Claimant from work from April 22 to May 15, 2011, and maintained a 

twenty pound lifting restriction.  Id. at -196.  Claimant had a follow-up appointment with Dr. 

Novak on April 25, 2011; Dr. Novak noted the wounds appeared “as expected”, and anticipated 

removing the sutures in approximately two weeks.  Id. at -194.  Claimant was excused from 

work from April 25 to May 15, 2011 with an unaltered lifting restriction.  Id. at -196. 

Claimant returned to Dr. Novak’s office on May 5, 2011, after going to the emergency 

room on April 30th apparently
 
unsure of when he was having his sutures removed.  Id. at -191.  

Dr. Novak’s notes indicate Claimant had been on his feet more than he should have been and his 

pain was mild with moderate swelling.  Id.  Claimant’s sutures were removed and he was 

excused from work from May 5 to June 1, 2011; his lifting restrictions were unchanged.  Id. at -

190.  On May 26, 2011, Claimant appeared at Dr. Novak’s office wearing regular shoes, rather 

than the post-operative sandal he had been given.  Id. at -187.  Dr. Novak emphasized the 

importance of wearing the sandal, avoiding weight bearing, and explained to Claimant that 

motion and stress can cause nonunion of the bone.  Id.  Claimant was excused from work from 

May 26 to June 15, 2011, and his lifting restriction was unaltered.  CX 15-101.   

On June 9, 2011, Claimant was released for “modified duty” by Dr. Novak; specifically, 

he was cleared for work in the position of “Marine Clerk” provided he wear his post-op sandal at 

all times and drive only a truck with an automatic transmission.  Id. at -106.  Dr. Novak’s June 9, 

2011, APF permitted Claimant to stand/walk one to three hours per day, climb up to one hour per 

day, and did not restrict the amount of time he could sit.  Id. at -104.  Claimant was still not 
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permitted to bend, squat, and crawl, and his lifting was restricted to fifteen pounds.  Id.  

Additionally, Dr. Novak explicitly declined to clear Claimant for work as a hatchtender and 

frontman/slingman.  Id. at -105 and -107.  Dr. Novak noted that there was no evidence of fusion 

at the time, and instructed Claimant to wear his sandal until there was such evidence.  Id. at -103.  

Claimant states he was never provided a copy of the June 9, 2011, APF.  TR 108 to 09.  

On June 30, 2011, Dr. Novak recommended Claimant transition from the sandal to 

regular shoes; Claimant stated he was doing so at the time.  CX 15-108 to -09.  Dr. Novak also 

suggested Claimant transition to more demanding activities, with Claimant’s pain acting as a 

guide for his appropriate level of activity.  Id. at -109.  In his report, Dr. Novak stated he did not 

want to release Claimant back to regular duties until three months after surgery.  Id.  On July 6, 

2011, Dr. Novak released Claimant for “marine clerk” work without any restrictions.  EX 17-

531.  He also opined Claimant could perform the duties of a hatchtender four hours per day from 

that point until August 1st.  Id. at -530.  Additionally, Dr. Novak stated Claimant could return to 

work as a frontman/slingman if he limited his lifting to under twenty pounds.  Id. at -532.  

On August 1, 2011, Claimant saw Dr. Novak and reported that he was doing “reasonably 

well” until he attempted to mow his lawn while wearing tennis shoes.  CX 17-114.  Dr. Novak 

suggested Claimant wear supportive shoes for demanding activities, particularly a shoe with a 

stiff forefront; he recommended lighter work duty for another month.  Id. at -115.  Dr. Novak’s 

August 1, 2011, APF restricted Claimant to three to six hours of standing/walking, one to three 

hours of climbing, zero to one hour of twisting, bending, and squatting, and prohibited him from 

crawling.  Id. at -116.  His lifting restriction remained at twenty pounds.  Id.  His sitting 

remained unrestricted.  Id. 

On August 29, 2011, Claimant was given a full release back to work with no restrictions 

effective September 6, 2011.  CX 18-117 and -119.  Dr. Novak reported no hardware failure or 

breaking, and noted Claimant appeared in regular shoes.  Id. -117 to -18.  Claimant returned to 

Dr. Novak’s office on October 3, 2011, at which point he stated things were going well until a 

week prior when he noted increased swelling after he had worked more and possibly “overdone 

things....”  CX 19-120.  Dr. Novak reported “questionable bony union” and ordered a CT scan.  

Id. at -120 to 21.  Depending upon the results of the scan, Dr. Novak stated further surgery may 

be required if there is no bony union and Claimant continues to have pain.  Id. at -121.  At a 

follow-up appointment on December 8, 2011 Claimant’s symptoms were reported to be 
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“relatively mild over the last couple of months”, though Dr. Novak did note some haloing around 

the screw, which suggested some motion and a fibrous union.   Id. at -122 to -23.       

On April 2, 2012, Dr. Novak performed a closing examination for Claimant.  EX 25-

1247.  He noted, “Unfortunately, radiographs suggest that the IP join has not fused with 

persistent lucency at the joint line.  The hardware is intact, although there is some haloing around 

screw (sic) suggesting some subtle motion as well.”  Id.  Dr. Novak further noted Claimant’s toe 

does not cause him significant pain, and the toe itself would not require pain medication.  Id.  

While Dr. Novak stated Claimant’s condition was stable, he rated Claimant as having a partial 

permanent disability of 4% to the whole person, equivalent to 9% of the left lower extremity, and 

13% of the left foot.  Id. at -1249.  Dr. Novak concluded Claimant is capable of working his 

regular duties without permanent restrictions.  Id.   

D. Independent Medical Evaluation 

Dr. Lance Brigham, Record Reviews and Physical Examinations 

Dr. Lance Brigham, a board certified orthopedic surgeon, conducted several record 

reviews and two physical examinations of Claimant at the request of Eagle Marine.  EX 19-1146.  

Dr. Brigham currently sees patients one day per week, and performs independent medical 

evaluations, almost exclusively for employers, three and a half days per week.  EX 22-1157 to -

58.  On November 30, 2010, Dr. Brigham performed a record review of Claimant’s initial visit to 

St. Francis Hospital’s emergency room.  EX 7-236.  During that review he diagnosed Claimant 

with an acute fracture which showed no signs of healing at that point.  Id. at -237.   

On December 23 and 28, 2010, Dr. Brigham performed a physical examination of 

Claimant and reviewed the records of St. Francis Hospital and those of Dr. Barlam.  Id. at -239 to 

-40.  Dr. Brigham made note of numbness and swelling of the toe.  Id. at -240.  At this time, Dr. 

Brigham found Claimant unable to return to work, and stated Claimant should limit his walking 

to the greatest extent possible.  Id. at -243.  On February 10, 2011, Dr. Brigham performed 

another record review as an addendum to his December 2010 report having been provided x-rays 

from January 18, 2011, by Mr. Aumell; additionally, he filled out job analyses relating to three 

different jobs available on the waterfront.  Id. at -225 to -234.  Dr. Brigham was unable to make 

any treatment recommendations at this time, as the x-ray he was relying on was, “not of 

diagnostic quality.”  Id. at -234.   Still, he stated Claimant could perform the tasks of a 
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hatchtender, frontman/slingman, and holdman provided he wore steel-toed boots.  Id. at -225 to 

33.   

Dr. Brigham testified at deposition that Claimant could have worked a regular nine to 

five day during the time period in dispute, and that he believed steel-toed boots were the most 

appropriate footwear for Claimant at the time.  EX 22-1159 to -60.  On February 1, 2012, Dr. 

Brigham performed another physical examination and reviewed Claimant’s medical record 

dating back to 2007, including his treatment by Dr. Novak, Dr. Barlam, and Dr. Twe.  EX 7-

244(a) to -44(e).  Dr. Brigham stated Dr. Novak’s treatment of Claimant was reasonable and 

necessary, and concluded Claimant could resume his work as a longshoreman.  Id. at -244(g).  

Dr. Brigham did not perform a physical evaluation of Claimant during the period disputed in this 

claim.  EX 22-1168.   

Dr. Richard Johnson, Record Review and Physical Examination 

Dr. Richard Johnson, an orthopedist, performed his independent medical examination of 

Claimant at the request of Claimant’s attorney on September 4, 2012.  EX 26-1252.  In addition 

to physically examining Claimant, Dr. Johnson reviewed Claimant’s medical records relating to 

his toe injury.  Id. at -1253 to -58.  Dr. Johnson notes Claimant’s toe pain was increased by 

walking more than 20 minutes on level ground, standing in place for more than 20-30 minutes, 

driving longer than 30 minutes, and traversing hills, climbing stairs or ramps, and climbing 

ladders.  Id. at -1259.  Dr. Johnson quotes Claimant as stating: “There are jobs I don’t take 

because they require frequent ladder climbing.” Id.    Dr. Johnson concluded Claimant was fully 

employable at the time, noting Claimant must continue to wear steel-toed boots; he also stated 

Claimant had an 11% impairment of the total left lower extremity as a result of his injury.  Id. at 

-1265. 

E. Dispatch Process at the Port of Seattle 

The Pacific Maritime Association (“PMA”) is an organization that represents the various 

employers who hire members of the Local 19 to load and unload cargo at the Port of Seattle.  TR 

50.  The PMA and the Local 19 each elect members to sit on the Joint Labor Relations 

Committee (“JLRC”), which creates rules and policies relating to how work is dispatched at the 

Port.  EX 33-1407 to -08.   

Local 19 President Cameron Williams and chief dispatcher Greg Anthony gave testimony at 

the hearing and by deposition.  Mr. Williams has been President of Local 19 since January of 



- 9 - 

 

2011; he has been a longshoreman since 1995.  TR 35.  He is familiar with the dispatch rules of 

the Port, as well as the workings of the JLRC on which he serves as chair.  TR 36.  Mr. Anthony 

has been a longshoreman for twenty years, a dispatcher at the Port for almost nine years, and a 

chief dispatcher for the last three.  TR 63 to 64.  He explained in great detail the complex “peg 

system” used at the Port to dispatch longshoremen.  See e.g., TR 65.  Each witness testified about 

the details of the dispatch process, as well as the local rules pertaining to what is referred to as 

“light duty” work.          

The dispatch process is governed by the status of the longshoremen, who are categorized 

as “A”, “B”, or casual workers.  See, TR 84.  “A” longshoremen are the most senior among the 

three categories and are dispatched first.  EX 32-1366.  If there are any jobs remaining to be 

dispatched after the “A” men make their selection, they are then offered to “B” longshoremen, 

followed by identified casuals, and finally unidentified casuals.  Id.  “A” men have privileges not 

enjoyed by “B” men and casuals; among these is the ability of “A” men to “pass over” jobs 

offered to them.  Id. at -1383.  “B” men may also choose which job to take when they are 

offered; however, they are dispatched after “A” men, so their choices are necessarily limited.  Id.  

If there are any remaining jobs after “A” and “B” men choose, they are offered to casuals; 

therefore, barring late orders, if on a given day work for a specific position was done by a “B” 

man or casual worker, all “A” men who were available to work on that day could have chosen 

and worked that particular job.  TR 51; EX 32-1378; EX 33-1416 to -17.  

The process for dispatching longshore work at the Port of Seattle is complex. There are 

three shifts at the Port, the day shift (8AM to 5PM), the night shift (6PM to 3AM), and the “hoot 

owl” (3AM to 8AM).  EX 32-1360 to -61.  Each shift has a “flex” start time if work is needed 

earlier than the usual start time.  Id.  The “flex” starts are 7AM for the day shift, 5PM for the 

night shift, and 2AM for the “hoot owl.”  Id.   Work for each shift is dispatched at a different 

time, but the dispatch process is essentially the same for each.  Shipping companies will call in 

their work orders by phone, specifying what kind of workers and how much work is needed; 

dispatchers in the hall will make note of this on forms, and transmit the information from the 

forms onto carbon copy pads.  Id. at -1361.  The pads are then separated by shift and placed by a 

series of pegboards divided by job type.  Id.    

The names of all “A” longshoremen are placed on a glass board that is subdivided into 

smaller boards by job type (ex. stevedore board, sling board, etc.).  Id. at 1368 to -69.  Workers’ 
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movement to other boards is based on seniority.  Id. at -1369 to -70.  Next to each name on each 

board is a hole in which longshoremen place a wooden peg to indicate that they are present and 

available to work on that given day.  EX 32-1362.  The longshoreman who was dispatched last in 

the previous day’s shift is said to “have the peg in him”, and is last to be dispatched from his 

board on the next day.  Id.  In filling the work orders, the dispatcher begins by calling a number 

of the next rows after the last dispatched person depending upon how much work is required. Id.  

The workers called up to the board for work review the jobs available on the pads and tell the 

dispatcher which job they want to work.  Id.  The dispatcher then writes down their identifying 

information and the job is given to them.  Id.    

In the event that all of the positions ordered by the shipping companies are not filled by 

“A” men, the dispatchers follow a similar process in the “B” workers’ hall.  Id. at -1366.  Here 

though, there is only one peg and while “B” men may turn down a job once it is offered to them, 

their options are limited because they are dispatched after the “A” men; “B” men may not turn 

down clerk work.  Id. at -1376; TR 66.  In the event that the “B” men do not fill the remaining 

work orders, the dispatchers go downstairs first to the identified casuals, and then in the unlikely 

event that they did not fill the remaining positions, to the unidentified casuals.  EX 32-1366.   

Clerk and supervisor work is dispatched in a slightly different manner.  All 

clerk/supervisory work available to members of Local 19 is overflow work from the clerk’s 

union, Local 52.  Id. at -1375.  Local 52 will inform the Local 19 dispatchers at the hall how 

much clerk work is available, at which point the Local 19 dispatchers will call workers up to a 

telephone by way of a “travelling peg” that goes through all of the boards. Id. at -1377 to -78.  

Interested workers then call the Local 52 and are told which specific clerk/supervisory positions 

are available.  “A” longshoremen can pass on these jobs, “B” men and casuals may not.  Id. at 

1376; TR 66.  Clerk and supervisor work is generally unavailable for the night and hoot owl 

shifts.  TR 64.     

F. Testimony of Joe Aumell 

Joe Aumell is a claims manager for Eagle Marine, having held that position for over eight 

years.  TR 141.  He has been in the claims industry for 22 years, and has handled claims falling 

under the purview of the Act for 17 years.  TR 140.  Mr. Aumell processed Claimant’s claim in 

this matter, initially controverting the claim on November 8, 2010.  TR 146; CX 1-2.  Mr. 

Aumell testified he controverted the claim due to his concern that he would not receive 
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documentation from Claimant’s doctors within the 14 day controversion window, especially 

since Claimant had missed a doctor’s appointment around this time.  TR 206 to -07; EX 10-388 

to -89.  Mr. Aumell also testified he had concerns over the validity of the claim, based upon the 

fact Claimant had dropped a fifteen pound cone from chest height on his toe while wearing steel-

toed boots.  TR 208.  Compensation payments were recommenced on December 12, 2010, 

effective October 29th.  CX 1-4.  

Mr. Aumell again controverted the claim on January 17, 2011, because there was, “[n]o 

medical documentation has been submitted concerning disability (sic).”  Id at -6.  Mr. Aumell 

testified he was concerned Claimant did not have any scheduled appointments with Dr. Barlam 

at the time.  TR 212. Mr. Aumell reports having spoken to Dr. Barlam, who told him that 

Claimant would not be coming back to see her, as he was interested in receiving opiates from 

her, which she felt was unnecessary.  Id.  Compensation payment was recommenced on January 

25, 2011 effective January 8, 2011.  CX 1-7.  Mr. Aumell filed a “Notice of Final Payment or 

Suspension of Compensation Payments” (“LS-207”) and another controversion on February 18, 

2011.  Id. at -8 to -9.  The rationale behind this controversion was, “Dr. Brigham opines that Mr. 

Huniu is capable of returning to work.  Mr. Huniu does not have any follow up scheduled with 

his physician, Dr. Barlam.”  Id. at -9.  At this point, Dr. Brigham had stated Claimant was 

capable of work provided he wore a stiff soled shoe; Mr. Aumell offered to purchase them for 

Claimant at no expense to him.  TR 213 to 14.  Again, payment was recommenced on March 11, 

2011, effective February 19th.  CX 1-10.     

A third LS-207 and controversion were issued on May 23, 2011, because, “Claimant is 

not receiving medical care for his injury.”  Id. at -12.  Payment was recommenced on May 27, 

2011, effective May 14th.  Id. at -13.  Another LS-207 and controversion were issued on June 20, 

2011.  Id. at -14 and -15.  The reason for this controversion was, “Claimant is not following his 

physician’s directed care for the toe fracture.”  Id. at -15.  Specifically, Mr. Aumell testified, “He 

wasn’t wearing the recommended shoes to aid in the healing.  He also on one or two occasions 

came to his doctor’s office not wearing the devices that had been given to him.”  TR 218 to 19.  

A final LS-207 was issued on July 6, 2011.  CX 1-17.  Though Mr. Aumell controverted the 

claim five times, Claimant was paid in full for his time missed except for the period of time 

disputed here.  TR 218; see also Cl. Br. 1 to 2.   
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On July 5, 2011 Mr. Aumell received a voicemail message from Claimant that was 

profane, threatening, and at times incoherent.  TR 221; EX 14-509.  Claimant’s voicemail 

message contained thinly veiled threats in the form of references to a dead body and to violent 

incidents in Claimant’s past.  EX 14-509.  As a result of receiving that voicemail, Mr. Aumell 

forwarded Claimant an advance payment on the permanent partial disability compensation still 

being paid, and faxed a letter to Claimant’s counsel asking him to direct his client to cease 

contacting Mr. Aumell directly.  TR 222; EX 14-508.  On July 6, 2011, Claimant left Mr. 

Aumell another voicemail message, which again contained allusions to Claimant’s criminal 

history, thinly veiled threats, and aggressive, profane language.  EX 14-507.  The voicemail 

ended with, “I have an extensive criminal history, Joe.  You want to know why?  Punks like 

you.”  Id.  At this point, Mr. Aumell contacted the police.  TR 225.  A local state court judge 

issued an order on July 15, 2011, restraining Claimant from being within 1,000 feet of Mr. 

Aumell.  EX 16-514.  Claimant was charged, and later on August 22, 2012, found guilty of two 

counts of telephone harassment.  EX 30-1354 to -55. 

G. “Light Duty” Work Policy and “Self Accommodation” 

Local 19 union President Cameron Williams testified on direct examination that the PMA 

and Local 19 formulated a document some years ago taking the position that there is no “light 

duty work” available to longshoremen on the waterfront.  TR 36.  The term “light duty” has not 

been well defined in the course of the hearing or by the documentary evidence.  Mr. Williams 

described the policy as one which states there are essentially no positions on the waterfront 

which a disabled worker could perform without hazard to him or herself.  EX 33-1418 to -19.  

Mr. Williams defined a “disabled worker” as one, “whose disability interferes with his or her 

ability to get out of harm’s way.”  Id.  

In addition to the “light duty” position, the PMA and Local 19 have a mutually agreed 

upon policy for compliance with the Americans with Disabilities Act (“ADA”).  TR 38.  If a “B” 

man is looking for ADA accommodation, he is required to fill out forms formulated by the Local 

19 and the PMA and will likely be required to be medically evaluated.  Id.  The JLRC will then 

review the report of the medical evaluator and approve the request.  TR 39.   

The process for “A” men, however, is very informal; in fact, Mr. Anthony testified that 

the dispatchers, “don’t keep paperwork for ADA’s (sic) for A men”.  EX 32-1385.  “A” 

longshoremen simply return to work, “taking into consideration if they feel that they can come 
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back into the industry, then they’ll have to make that determination.”  TR 57 to 58.  The onus to 

return, and which job to return to, is entirely upon the worker.  TR 58 to 59.  “A” longshoremen 

may simply appear at the dispatch hall, pick the job they believe they can do and go to work with 

no formal policy or procedure to follow.  TR 59.  Because of their seniority, “A” longshoremen 

returning from injury “self-accommodate” in that they can already select the job they would 

prefer to work.  TR 74.  The union dispatchers do not require medical clearance from workers 

before they are dispatched; “A” longshoremen can simply choose to work or not work a 

particular job based upon what they believe their capabilities are at the time.  Id.; EX 33-1414.  

H. Testimony of Merrill Cohen 

Merrill Cohen is a vocational rehabilitation counselor with 20 years of experience.  EX 

20-1148 to -49.  She has a Master’s degree in Counseling from Seattle University, a Life Care 

Planning Certificate from the University of Florida, and has been registered as a vocational 

rehabilitation counselor by the Washington State Department of Labor and Industries since 1994.  

Id.  Ms. Cohen was asked by Employer to provide a vocational assessment of Claimant during 

the period of time relevant to his claim.  EX 23-1182(a).  In preparation for her assessment, she 

reviewed Claimant’s deposition transcript, PMA’s dispatch records for the relevant time period, 

Claimant’s medical records from Dr. Novak and Dr. Brigham, the job analyses prepared by Dr. 

Novak, and the Declaration of Joseph T. Weber, PMA Northwest Area Manager.
3
  Id.  

Additionally, Ms. Cohen personally performed on-site job analyses of “almost every job at the 

Port.”  Id. at -1181. 

There is no specific classification for “marine clerk” within the PMA; as a result Ms. 

Cohen identified those positions on the waterfront that were the functional equivalent of marine 

clerk work.  Id. at -1182(b).  Specifically, she identified, “basic clerk, ship; computer kitchen 

clerk; yard directing supervisor; and rail clerk supervisor.”  Id. (capitalization omitted).  Ms. 

Cohen submitted a supplement to her assessment on November 20, 2012.  Id. at -1182(d).  This 

supplement included analyses of several of these positions equivalent to “marine clerk”.  Upon 

closer examination of PMA job classifications, Ms. Cohen included the position of “vessel clerk 

supervisor” into her analysis as equivalent to “marine clerk.”  Id. at -1182(f).   

                                                 
3
 The declaration was made by Joseph Weber, then manager of PMA’s Northwest area on October 28, 2010.  It 

described the process by which “A” and “B” longshoremen are accommodated under the PMA’s ADA policy.  EX 

32-1388 to -91.  This process was discussed at length by Mr. Williams and Mr. Anthony, as a result, an in depth 

analysis of the Weber declaration is unnecessary.  
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Ms. Cohen first analyzed the position of “kitchen clerk supervisor.”  Id. at -1182(g).  This 

entails working in an office setting at a desk, confirming and obtaining information from 

automated cameras and/or truck drivers via speaker box and headset.  Id.  Ms. Cohen found the 

position required constant sitting, occasional standing, seldom walking, no required 

stooping/bending, no twisting, and no crouching.  Id. at -1182(h).  Additionally, there is no 

pulling or pushing, no use of feet, seldom climbing, no kneeling or crawling.
4
  Id. at -1182(h) to -

82(i).  Finally, the kitchen clerk supervisor is required to lift less than five pounds but frequently 

reaches at or below shoulder level while entering data into a computer.  Id. 

The Yard directing supervisor is a person who plans and directs the placement of 

containers in the “empty yard” by sorting them for size, type, and steamship line.  Id. at -1182(j).  

The supervisor utilizes split computer screens with two programs running providing information 

pertaining to the movement and placement of containers.  Id. at -1182(j) to -82(k).  This is an 

office position, but occasionally a supervisor will be required to physically confirm container 

placement by driving an automatic transmission pick-up truck through the empty yard and 

occasionally walking around with a clipboard to observe containers and compare their actual 

location to their planned location.  Id. at -1182(j).  The position involves constant sitting, 

occasional standing and walking, the lifting/carrying of paperwork five pounds or less, 

occasional bending to get in and out of a truck, frequent reaching while on the computer, and no 

twisting, crouching, climbing, crawling, or use of feet.  Id. at -1182(k) to –82(l).           

The position of “basic clerk, ship” involves, “observing the unloading process to record 

the amount, kind, and condition of cargo loaded or unloaded from (a) ship.”  Id. at -1182(m).  

Basic clerks work on the dock area, usually in a motor vehicle, and must document the amount, 

number, location, and condition of cargo against lists or manifests they are provided to ensure 

the appropriate cargo is being discharged. Id.  This position entails frequent to constant sitting, 

occasional standing, walking, stooping, twisting, and climbing (up stairs and gangways), the 

lifting of paper under five pounds, and no crouching, kneeling, crawling, or use of feet.  Id. at -

1182(n).  Ms. Cohen did not perform an analysis of the rail clerk supervisor position.   

According to Ms. Cohen’s calculations, there were a total of 90 calendar days during the 

period of time between and including June 10, 2011 and September 14, 2011.  Id. at -1182(b).  

                                                 
4
 “Constant”, “Frequent”, “Occasional”, and “Never/No” are terms of art used to represent the following percentages 

of time spent performing the described task: Constant, 67-100% of the time; Frequent, 34-66% of the time; 

Occasional, 1-33% of the time and; Never, not at all.  EX 23-1182(h). 
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Based on her review of PMA records during that period, Ms. Cohen concluded that at least one 

of the positions listed (kitchen clerk supervisor, yard directing supervisor, basic clerk and rail 

clerk supervisor) were worked by either a casual or “B” registered longshoreman on 86 of the 90 

days.  Id. at -1182(b) to -82(c).  Casual workers worked in clerk positions 68 of the 90 days, and 

on half of the days clerk work was performed by casuals and/or “B” longshoremen on two shifts.  

Id. at -1182(c).  Ms. Cohen concluded, “taking the most conservative approach and assuming 

that Mr. Huniu could have only worked clerk jobs during the three month period, there was 

plenty of work for him had he elected to take it.”  Id.  Specifically, she stated: “There was 

sufficient clerk work available during the thirteen week period in question to allow Mr. Huniu to 

work in clerk positions on a full time or five day per week basis.”  Id. at -1182(f).  Ms. Cohen 

also noted that a number of longshoremen of Local 19 “self-select” only clerk jobs and were able 

to work full time during the period of time at issue here.  Id.   

IV. Analysis 

A. Nature and Extent of Disability  

1. Claimant’s Prima Facie Case 

Disability is addressed in terms of nature and extent. Thus, a disability analysis is comprised 

of a two-part inquiry: (1) whether the nature of the disability is temporary or permanent; and (2) 

whether the extent of the disability is partial or total. 33 U.S.C. § 908(a) to (e).  The parties have 

stipulated Claimant was temporarily totally disabled from October 29, 2010, to June 10, 2011.  

Er. Br. 2.  At issue is Claimant’s disability status from June 11, 2011 to September 5, 2011.  

Claimant states he was temporarily totally disabled during the period of time at issue; Employer 

argues he could have returned to his usual employment on June 11th.  

The employee has the initial burden of proving total disability.  Elliott v. C & P 

Telephone Co., 16 BRBS 89, 91 (1984). To establish a prima facie case of total disability, a 

claimant must show that he cannot return to his regular or usual employment due to his work-

related injury. Elliott, 16 BRBS at 91. A claimant’s usual employment is defined as the regular 

duties the claimant was performing at the time of injury.  Ramirez v. Vessel Jeanne Lou, Inc., 14 

BRBS 689, 693 (1982).  When a Claimant has been dispatched to work several different 

longshore positions, a judge may look to Claimant’s longshore work as a whole in determining 

his “usual employment.”  See, Delay v. Jones Washington Stevedoring Co., 31 BRBS 197, 201-

02 (1998).  To determine whether a claimant has carried his prima facie burden of establishing 

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000546&docname=33USCAS908&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1991116577&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=6DBDE60F&referenceposition=SP%3b8b3b0000958a4&rs=WLW13.04
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000546&docname=33USCAS908&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1991116577&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=6DBDE60F&referenceposition=SP%3b7fdd00001ca15&rs=WLW13.04
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an inability to return to usual employment, the administrative law judge must compare “the 

medical opinions regarding claimant’s physical limitations with the requirements of his usual 

work” at the time of the injury. Curit v. Bath Iron Works Corp., 22 BRBS 100, 103 (1988).  

Once a prima facie case is proven by Claimant, the burden shifts to the employer to show 

suitable alternative work was available in the community.  Edwards v. Director, OWCP, 999 

F.2d 1374, 24 BRBS, 81 (CRT) (9th Cir. 1993) (quoting Hairston v. Todd Shipyard Corp., 849 

F.2d 1194 (9th Cir. 1988)).   

2.  Claimant’s Ability to Return to His “Usual Employment” 

Claimant’s work history shows he has worked in a variety of positions on the waterfront.  

Based upon Ms. Cohen’s credible definition of “marine clerk” work, Claimant worked in such a 

capacity 14% of his total work hours in 2009.  In 2010, he worked in these “marine clerk” 

positions 7% of the time.  This is analogous to the claimant in Delay, who was dispatched to a 

number of different positions at the Port of Seattle, and worked as a clerk merely 5% of the time.  

Delay, 31 BRBS at 201.  That percentage was sufficient for the Benefits Review Board to uphold 

the ALJ’s finding that Claimant’s “usual employment” included clerk work.  Id. at -201 to -02.  

Consequently, I find “marine clerk” work is part of Claimant’s “usual employment” for the 

purposes of determining his disability status during the time period in dispute. 

Ms. Cohen, the vocational expert, provided the most comprehensive evidence pertaining 

to the availability of clerk work during the period in dispute.  Having reviewed PMA’s records 

during the relevant time period, Ms. Cohen unequivocally stated Claimant would have been able 

to perform clerk work, and work full-time, five days per week during the period in dispute.  EX 

23-1182(f).  There is also evidence demonstrating there were several “A” longshoremen who 

worked exclusively as marine clerks during the period of time relevant to this claim.  Id.  EX 29-

1339 to -50.  Mr. Anthony, the chief dispatcher, estimated four or five clerk and supervisor jobs 

were available to Claimant if he worked night shifts during the time in dispute.  TR 68.  

However, the evidence clearly shows Claimant had the opportunity to work in these clerk 

positions had he chosen to come in to work the day shift.  There is no evidence in the record 

rebutting Ms. Cohen’s analysis about the availability of clerk work from June 10, 2011, to 

September 5, 2011.  I therefore find clerk work was available for Claimant to perform during the 

period in dispute. 
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The availability of clerk work is irrelevant if Claimant was physically incapable of 

performing it; as a result my analysis now turns to whether Claimant was physically capable of 

performing the “marine clerk” work.  Dr. Novak, the Claimant’s orthopedic surgeon, released 

Claimant for modified work starting June 9, 2011; Claimant was cleared to work as a marine 

clerk so long as he wore his post-operation offloading sandal at all times and drove an automatic 

transmission pickup truck.  From June 9, 2011, and forward Dr. Novak, Dr. Brigham, and Ms. 

Cohen each stated Claimant was capable of working as a marine clerk.  On July 6, 2011, Dr. 

Novak removed the sandal and automatic transmission restrictions, and released Claimant for 

marine clerk work without modification.  Ms. Cohen and Dr. Brigham both believed Claimant 

was capable of unrestricted marine clerk work at this time.  TR 158 to 60, 166 to 71; EX 22-1159 

to -60.  On August 1, 2011, Dr. Novak filled out another APF, permitting Claimant to stand and 

walk three to six hours per day, occasionally climb, and seldom twist, bend, and squat.  Ms. 

Cohen’s analyses demonstrate “marine clerk” work was consistent with these physical 

limitations.  Dr. Brigham also believed Claimant was capable of marine clerk work at this time.  

EX 22-1159 to -60.  Claimant has produced no credible evidence to the contrary.  Consequently, 

I find Claimant was physically capable of doing clerk work during the disputed period of time. 

The foundation of Claimant’s theory of why he should receive temporary total disability 

benefits is almost entirely based upon what he alleges to be a rule against “light duty work” on 

the waterfront.  Claimant argues he could not work at the Port if he was only medically cleared 

to do marine clerk work, or was otherwise restricted in the positions he could take.  Claimant 

testified at hearing he believed returning to work prior to September 5, 2011, the day he was 

fully released, would have been a violation of union rules.  TR 93.  In support of this assertion, 

Claimant submitted into evidence an undated, unsigned, “Dear Doctor” form letter from the 

Local, under the signature block of union President Mr. Williams stating there was no light duty 

work on the waterfront.  CX 21-133.  Neither the text of the letter, nor the testimony of Mr. 

Williams, nor Claimant, nor any other witness or document on the record provided a coherent 

definition of “light duty work.”  Claimant seems to argue that the union policy prohibits any 

longshoreman who cannot work every job on the waterfront from working any job on the 

waterfront.  This argument is meritless, and is severely undermined by Claimant’s past 

experience.      



- 18 - 

 

Claimant’s testimony at hearing suggested he had returned predominantly to clerk work 

after his motor vehicle accident in spring of 2010.  TR 119 to 22.  In fact, PMA’s dispatch 

records show Claimant returning to traditional longshore work upon his return at that time.  EX 

18-1044.  However, after sustaining an ankle injury on September 10, 2006, Claimant returned to 

work during the day shift, taking clerk and supervisor work almost exclusively.  See id. at -590; 

Id. at -1025.  There is no evidence nor even a suggestion that Claimant was disciplined by the 

union for taking the less physically demanding clerk work during the time after his ankle injury, 

nor is there evidence suggesting he was told by the Local or the PMA that his action violated a 

rule or policy.  Claimant’s behavior highlights his ability as an “A” longshoreman to select a less 

physically demanding job as required by his physical limitations, precisely as Mr. Williams 

testified.  Had the light duty “rule” been given the effect in the fall of 2006, as Claimant now 

argues, Claimant would have been openly violating the rule by working those supervisor and 

clerk positions.  Additionally, in September of 2012, almost one year after sustaining his toe 

injury, Claimant told Dr. Johnson there were positions he would not take because they required 

him to climb a ladder; this further underscores Claimant’s ability to select a job based upon his 

physical capabilities.  In light of this, I do not find credible that Claimant sincerely believed he 

would have been violating the Local’s rules had he returned to work as a clerk or supervisor 

prior to September 5, 2011. 

Claimant’s argument that no light duty work was available to him is further weakened by 

the Local’s ADA policy.  According to Mr. Williams and Mr. Anthony, “A” workers seeking 

ADA accommodation are dispatched for work in a manner that is indistinguishable from 

uninjured “A” workers.  Mr. Williams stated the onus to return to work in an appropriate 

capacity falls on the injured worker, who could “peg in” and take the job he/she feels is right for 

him/her on that given day.  An injured “A” man returning to work is not required to produce any 

medical clearance, nor do the dispatchers inquire about the medical status of workers in the hall; 

as Mr. Anthony testified, “If they can put a peg in the hole, we would give them a job.”  TR 68.  

“A” longshoremen can essentially “self-accommodate”, as they already have the ability to 

choose which jobs to work by virtue of their seniority.  Claimant argues he would be in violation 

of this “rule” against light duty work had he had done just that.  By the Local 19 President’s 

testimony, Claimant would have been wholly within the rules had he returned to the hiring hall 

in June 2011, pegged in, and selected a job consistent with his physical limitations at the time.  If 
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the alleged “rule” was given the effect Claimant argues for, the Local’s own ADA policy would 

explicitly violate it.  I find, therefore, Claimant was not prohibited from returning to work by the 

alleged policy prohibiting light duty work.   

During his testimony, Claimant cited what he believed to be a rule requiring all 

longshoremen at the Port of Seattle to wear steel toed shoes.  TR 131.  This alleged rule was also 

referenced by counsel in Claimant’s post-trial brief.
5
  Cl. Br. 12.  Ms. Cohen, having familiarized 

herself with the requirements of most jobs available at the Port, stated while she would not be 

surprised if such a rule existed, she knew workers in clerk and supervisor positions routinely 

wore footwear other than steel-toed boots including footwear such as Crocs™.  TR 182 to 83.  

Claimant has the burden of demonstrating he was incapable of performing his usual employment.  

One self-serving statement with little else to verify its accuracy is insufficient to justify a finding 

that Claimant was barred from performing clerk work during the period of time in which he was 

confined to a post-operation sandal.  This is especially true in light of Claimant’s lack of 

credibility.  Claimant routinely contradicted himself and frequently claimed not to remember 

things or to recall instructions and restrictions given to him by Dr. Novak.  Given the lack of 

evidence supporting his assertion, I find Claimant was not prohibited from returning to clerk and 

supervisor work during this period of time.       

Contrary to the language of Claimant’s post-trial brief, he did not have the burden of 

“establishing that he was on restricted duty from June 11, 2011 through September 5, 2011”.  Cl. 

Br. 11.  Rather, Claimant had the burden of demonstrating he could not return to his usual 

employment during that time; this included clerk and supervisor work.  Working as a “marine 

                                                 
5
 In his brief, Claimant’s counsel asserted, “Dr. Novak did not release Mr. Huniu to wear a steel-toed shoe or boot 

until September 6, 2011 when he was released for full duty work.”  Cl. Br. 12.  In support of this position, counsel 

cited Dr. Novak’s “Follow Up Note” of August 29, 2011 (CX 18-117), which included only the following reference 

to steel toed shoes, “I recommend allowing (Claimant) to return to regular duties starting next week.  He does work 

as a longshoreman.  He will use a steel toe shoe which will provide support.  We’ll see how he does with this.”  I do 

not read this to be a “release”; the Doctor simply noted Claimant would in fact wear steel toed shoes when he 

resumed traditional longshore work.  In Dr. Novak’s APF dated June 9, 2011, under the subheading, “Other 

Restrictions/Instructions”, he stated, “Needs to use offloading sandal at all times.  No ladder.  Stairs fine.”  EX 4-

183.  Consistent with that restriction, Dr. Novak released Claimant to work as a marine clerk with two restrictions 

listed; Claimant was required to wear his post-op sandal on his left foot at all times, and drive a truck without a 

clutch.  Id. at 182.  After releasing Claimant for unrestricted marine clerk work on July 6, Dr. Novak never again 

included either restriction.  Days prior, on June 30th, Dr. Novak had directed Claimant to begin transitioning to 

“normal shoes.”  In fact, no APF after June 9th included any “Other Restrictions/Instructions” requiring Claimant to 

refrain from wearing steel toed boots, or requiring him to wear the sandal. Consequently, Claimant was free to wear 

steel toed boots, per Dr. Novak’s instructions no later than July 6, 2011, and as early as June 30th, not September 

6th as Claimant’s counsel argued.  However, determining precisely when Claimant was capable of wearing steel 

toed boots is unnecessary, as I find Claimant could have performed marine clerk work while wearing the sandal.   
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clerk” would have been consistent with Claimant’s restrictions during the relevant time period, 

and in fact, no witnesses testified to the contrary. Physical restrictions and the Local 19’s alleged 

light duty work policy had not stopped Claimant from working “light duty” in the past.  As an 

“A” longshoreman, Claimant had the ability to “self-accommodate” by selecting a job consistent 

with his physical limitations, as he had done in the fall of 2006 after a similar injury.  

Furthermore, he had the physical ability according to Dr. Novak and Dr. Brigham to do clerk 

work during the time in dispute.  Put plainly, clerk and supervisory work was available to 

Claimant, Claimant was physically capable of doing such work, and doing so would not have 

required Claimant to violate any workplace rules; Claimant simply chose not to return to work.  

Claimant has therefore failed to make a prima facie case demonstrating he could not return to his 

usual employment from June 11, 2011, to September 5, 2011.  As a result, there is no need for 

Employer to show suitable alternative employment, nor is there a need for a finding relating to 

maximum medical improvement at this time.   

For all the reasons above, I find that Claimant was not totally temporarily disabled from 

June 11, 2011, to September 5, 2011, and therefore, Eagle Marine is not responsible for 

compensating Claimant during that period.  Based on the foregoing, Claimant’s claim against 

Eagle Marine is DISMISSED. 

 

SO ORDERED.  

 

 

 

       

 

       

      TIMOTHY J. McGRATH 

Administrative Law Judge 

 

Boston, Massachusetts 
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